IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STEELWORKERS OF AMERI CA, : CVIL ACTI ON
AFL-Cl O CLC and LEW S GRI FFI N,

GEORGE HEMVERT, GEORGE KEDDI E :

and JANI CE SCOTIT : NO. 05-CVv-0039

VS.
ROHM AND HAAS COVPANY, and ROHM

AND HAAS COVPANY HEALTH AND
WELFARE PLAN

VEMORANDUM AND ORDER

JOYNER, J. Sept enber 14, 2006

This civil action is now before the Court for resolution of
the parties’ cross-notions for sumary judgnent. For the reasons
set forth below, the plaintiffs’ notion shall be granted and the
def endants’ notion shall be deni ed.

Hi story of the Case

This action commenced on January 5, 2005 when the Plaintiff
Uni on United Steel workers of America, AFL-CI O CLC and four of its
i ndi vi dual nenbers, George Hemmert, Lewis Giffin, George Keddie
and Janice Scott, filed a conplaint against Defendants Rohm and
Haas Conpany and the Rohm and Haas Conpany Health and Wl fare
Pl an contesting the defendants’ denial of disability benefits to
Messrs. Giffin, Hermert and Keddie and Ms. Scott. The

plaintiffs conplaint alleges that under the Rohm and Haas



Conpany Health and Welfare Plan (the “Plan”), Rohm and Haas

enpl oyees who becone disabled are eligible for short-term and
long termdisability benefits and/or a disability retirenment

al l omance and that these disability benefits are part of a

col l ectively bargai ned package of benefits which the Union has
negoti ated over the years and which are subject to the grievance
and arbitration procedures outlined in the collective bargaining
agreenents. The conplaint further alleges that each of the

i ndi vidual plaintiffs has applied for and been deni ed either
disability retirement or long termdisability benefits and that
each has either fully exhausted any applicable plan clains
procedure or any further attenpts to exhaust woul d have been
futile. Al though each of the plaintiffs filed grievances
protesting their denial of benefits, Rohm and Haas (hereinafter
“the Conpany”) failed to respond. The Union thereafter denmanded
that the Conpany arbitrate the dispute but the Conpany inforned
the Union that it refuses to take these cases to arbitration.
The plaintiffs then filed this lawsuit.

Count | of the conplaint charges that in refusing to process
the plaintiffs’ grievances in accordance with the grievance and
arbitration provisions of the collective bargai ning agreenents,
the Conpany is in violation of Section 301 of the Labor
Managenment Rel ations Act, 29 U S.C. 8185 (“LMRA’) and it seeks

the entry of a judgnent ordering Rohmand Haas to arbitrate the



di sput es. In Count |11, Plaintiffs allege that the Conpany
violated their rights to disability benefits and that violation

i s actionabl e under Section 502 of the Enployee Retirenent |ncone
Security Act, (“ERISA’), 29 U S.C. 81132(a)(1)(B) and (a)(3).

Al t hough Defendants noved for dism ssal of the plaintiffs’

conpl aint pursuant to Fed. R Gv.P. 12(b)(6), that notion was

deni ed via Menorandum and O der dated June 29, 2005. Under the
Schedul i ng Order dated Septenber 15, 2005, the two counts of the
conplaint were to be separately litigated, with discovery on
Count | to proceed first and to close by January 31, 2006.

Di scovery in this matter having now been conpl eted, both parties
have filed their cross-notions for summary judgnent as to Count |
only.?

Summary Judgnment St andar ds

Summary judgnent is appropriate where, viewing the record in
the light nost favorable to the non-noving party, there is no
genui ne i ssue of material fact and the noving party is entitled

to judgnent as a matter of law. Fasold v. Justice, 409 F.3d 178,

183 (3d Cir. 2005); Mchaels v. New Jersey, 222 F.3d 118, 121 (3d

Cr. 2000); OTA Partnership v. Forcenergy, Inc., 237 F. Supp.2d

1 Per the parties’ discussions at the Rule 16 conference, the

Schedul ing Order further provided in paragraphs 3 and 4 that, “[s]hould the
Court enter judgnment for Plaintiff United Steelworkers of Anerica AFL-Cl O CLC
on Count | as a result of dispositive notions or a trial, Plaintiffs wll

withdraw with prejudice Count 11,” and “[s]hould the Court enter judgnent for
Def endant on Count | as a result of dispositive nmotions or a trial, the Court
will then enter a separate Scheduling Oder for discovery and di spositive

motions for Count I1].”



558, 561 (E. D.Pa. 2002). Indeed, the standards to be applied by
district courts in ruling on notions for sunmary judgnment are
clearly set forth in Fed. R G v.P. 56(c), which states, in
pertinent part:

“....The judgnment sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material fact

and that the noving party is entitled to a judgnent as a

matter of law. A sunmary judgnent, interlocutory in

character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anount of
damages.”

As the critical inquiry for a district court is “whether the
evi dence presents a sufficient disagreenent to require subm ssion
to a jury or whether it is so one-sided that one party nust
prevail as a matter of law,” this rule conpels the court to | ook
beyond the bare allegations of the pleadings to determine if they
have sufficient factual support to warrant their consideration at

trial. Marable v. West Pottsgrove Township, 176 Fed. Appx. 275,

279 (3d Gir. April 19, 2006), quoting Anderson v. Liberty Lobby,

477 U.S. 242, 251-252, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287, 1292

(D.C.Cir. 1988), cert. denied, 488 U S. 825, 109 S.C. 75, 102

L. Ed.2d 51 (1988). It should be noted that “[n]jaterial” facts
are those facts that mght affect the outcone of the suit under
t he substantive | aw governing the clains nade and that an issue

of fact is “genuine” only “if the evidence is such that a



reasonable jury could return a verdict for the non-noving party”
in light of the burdens of proof required by substantive |aw.
Anderson, 477 U.S. at 248, 252, 106 S.C. at 2510, 2512; The

Phi | adel phia Musical Society, Local 77 v. Anerican Federation of

Musi cians of the United States and Canada, 812 F. Supp. 509, 514

(E.D. Pa. 1992).

Di scussi on

By way of the cross-notions which are now before us, both
parties assert that, as there are no material factual issues in
di spute, they are each entitled to the entry of judgnent in their
favor as a matter of law. The issue with which we are faced in
this case is, therefore, whether or not the Rohm and Haas Heal th
and Welfare Plan is part of the collective bargai ning agreenent
such that a grievance arising out of the denial of disability
benefits nust be submitted to arbitration.

Under Section 301 of the LMRA, federal courts are authorized
“to fashion a body of federal |aw for the enforcenent of

coll ective bargaining agreenents.” Litton Financial Printing

Division v. NLRB, 501 U. S 190, 202, 111 S.C. 2215, 2223, 115

L. Ed.2d 177 (1991). As to the substantive content of this
federal common law, traditional rules of contract interpretation
provi de a plenteous resource, but will be m ned only when

conpatible wwth federal |abor policy. Luden’'s, Inc. v. Local

Union No. 6, 28 F.3d 347, 354 (3d Gir. 1994).



In | abor law, arbitration is clearly the preferred nethod
for resol ving di sputes between the union and the enpl oyer.

Butl er Arnto | ndependent Union v. Arncto, Inc., 701 F.2d 253, 255

(3d Cir. 1983). The Suprene Court has established certain
general principles for determning the arbitrability of a dispute

involving a collective bargai ning agreenent. Lukens Steel

Conpany v. United Steelwrkers of America (AFL-CI O, 989 F.2d

668, 672 (3d Cr. 1993). First, it nust be renenbered that
“arbitration is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not

agreed to so submt.” AT & T Technologies, Inc. V.

Conmuni cati ons Whrkers of Anerica, 475 U S. 643, 648-649, 106

S.Ct. 1415, 1418, 89 L.Ed.2d 648 (1986), quoting Steel workers v.

Warrior & Gulf Navigation Co., 363 U. S. 574, 582, 80 S.Ct. 1347,

1353, 4 L.Ed.2d 1409 (1960) and Steelworkers v. Anerican Mg.

Co., 363 U S. 564, 570-571, 80 S.Ct. 1343, 1364-1365, 4 L.Ed.2d
1403 (1960). Second, the question of arbitrability -- whether a
col l ective bargai ning agreenent creates a duty for the parties to
arbitrate the particular grievance -— is undeni ably an issue for
judicial determ nation and thus, unless the parties clearly and
unm st akably provi de ot herwi se, the question of whether the
parties agreed to arbitrate is to be decided by the court, not
the arbitrator. 1d. Third, “where the contract contains an

arbitration clause, there is a presunption of arbitrability in



the sense that an order to arbitrate the particul ar grievance
shoul d not be denied unless it may be said with positive
assurance that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute. Doubts should

be resolved in favor of coverage.” Wight v. Universal Mritine

Service Corporation, 525 U.S. 70, 78, 119 S.C. 391, 395, 142

L. Ed. 2d 361 (1998); AT & T, 475 U.S. at 650, 106 S.Ct. at 14109.
That is not to say that the presunption of arbitrability

will apply in all circunstances. Local 827 Internationa

Br ot her hood of El ectrical Wrkers v. Verizon New Jersey, Inc.,

No. 05-3613, 2006 U.S. App. LEXIS 21062 at *12 (3d Cr. Aug. 17,
2006). \Where the arbitration provisionis narromy crafted, it
cannot be presuned, as it mght if it were drafted broadly, that

the parties agreed to submt all disputes to arbitration. Id.,

at *13, quoting Trap Rock Industries v. Local 825, International

Uni on of Operating Engineers, 982 F.2d 884, 888, n.5 (3d Cr.

1992). Thus, if the arbitration clause is clearly broad or

anbi guous, the presunption of arbitrability is applied but if the
clause is not anbiguous and clearly delimts the issues subject
to arbitration, the presunption of arbitrability does not apply.

Id., at *16. |In accord, Wight v. Universal Mritinme, 525 U S.

at 79, 119 S.Ct. at 396. (“The presunption only extends [soO]
far, whether or not the text of the agreenent is simlarly

limted. It may well be that ordinary textual analysis of a CBA



wi |l show that matters which go beyond the interpretation and
application of contract terns are subject to arbitration; but
they will not be presuned to be so.”) Accordingly, the
presunption of arbitrability may be rebutted where either: (1)

t he exi stence of “an express provision excluding the grievance
fromarbitration” has been established or (2) the “nost forceful
evi dence of a purpose to exclude the claimfromarbitration” has

been provided. Lukens Steel, 989 F.2d at 673, quoting AT &T,

supra., and Warrior & GQulf, 363 U S. at 584-585, 80 S.Ct. at

1354. In view of these principles, the Third Crcuit has
suggested that the Courts direct their analysis to three issues:
(1) does the present dispute cone within the scope of the
arbitration clause? (2) does any other provision of the contract
expressly exclude this kind of dispute fromarbitration? and (3)
is there any other “forceful evidence” indicating that the

parties intended such an exclusion? E.M D agnostic Systens,

Inc. v. Local 169, International Brotherhood of Teansters, 812

F.2d 91, 95 (3d G r. 1987).
In this case, it does not appear as though there is any one
particul ar clause or provision in the collective bargaining

agreenent between the Union and the Conpany? whi ch specifically

2 The parties appear to agree that reference to the “Agreenent between

United Steel workers of Anerica International Union and its Local Union No. 88G
Bri stol Pennsylvania and the Bristol Plant of Rohm and Haas Company” in effect
bet ween May 8, 2000 to May 7, 2004 is appropriate for purposes of this
litigation. (See Exhibit “C to Plaintiff’'s Mdtion for Summary Judgnent and
Exhi bits “1" and “2" of Defendant’s Appendix in Support of Defendant’s Mdtion
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del i neat es what types of issues or grievances are to be submtted
to arbitration. Indeed, several of the Articles in that
Agreenment appear relevant. First, Article Il, Section 5
provides, in pertinent part:

The provisions of this Agreenent hereafter pertain only to
t he wages, hours, and working conditions of the ..
enpl oyees.

The Gievance Procedure is outlined in Article V as a five-step
procedure and under Step 5:

Shoul d the President of the Local Union and the Labor

Rel ati ons Manager or their representatives fail to reach
agreenent, each party wll prepare a statenent of its
position with a copy given to the other. These statenents
will then be forwarded to the Joint Labor Rel ations
Commttee (J.L.R C.).

a) The J.L.R C., for the purpose of hearing the grievance,
wi Il consist of the Pl ant Manager or his designated
representative, Area Manager (from area concerned) Labor
Rel ati ons Manager and/or designated representative,
President of the International Union or his designated
representative, President and Vice Presidents of the
Local Union, and area grievance representative. Each
party may al so i nclude one observer who is not part of
the Joint Labor Relations Conmttee. Should agreenent
not be reached thereby, the grievance may be referred
to the Federal Mediation and Conciliation Service for
medi ati on, but should the grievance invol ve
interpretation of the contract, then either party may
submt the nmatter to arbitration as described in
Article VI...

Article VI discusses arbitration:

1. The arbitrator shall be selected froma panel of nine
(9) arbitrators supplied by the Federal Mdiation and
Conciliation Service (FMCS). After receipt of the FMCS
panel, each party will alternately strike names unti

for Summary Judgment).



there is one remaini ng nanme, who shall be the
arbitrator. The rules of the FMCS shall apply.

2. When certifying a grievance to arbitration, the Union
will send a notice to the Conpany.

3. The sole responsibility of said arbitrator shall be to
interpret the neaning of the Articles of this Contract
and it in no way shall be construed that the arbitrator
shall have the power to add to, subtract from or
nodi fy in any way the terns of this Agreenent.

4. Each party shall bear its own expense pursuant to
arbitration proceedings but shall share equally in any
general expenses jointly incurred as a result of these
pr oceedi ngs.

5. Grievance issues submtted to arbitration which cover
di fferent subject matter may not be taken to the sane
arbitration hearing unless the parties so agree.

6. The decision in such proceedi ngs shall be rendered
within thirty (30) cal endar days of the concl usion of
t he hearing and shall be final and binding on both
parties, in accordance with FMCS rul es.

The only contractual clause in the CBA that refers in any way to
disability benefits is set forth in Article XIX, Section 3
governi ng Medi cal Exam nations. That section reads as foll ows:

Bef ore any enpl oyee’ s status is changed due to physi cal

i ncapacity, he shall be entitled to a nedical exam nation by
an inpartial physician should there be disagreenent between
t he Conpany physician and the enpl oyee’ s personal physician.
When t he Conpany physician and the enpl oyee’ s personal
physi ci an di sagree, and prior to the receipt of an inparti al
physi ci an’s opinion, the enployee will be placed on

di sability absence and be provided benefits under the

provi sions of the Sickness and Acci dent plan, provided no
suitabl e reassignnment is available. It shall be the
Conpany’s and the Union’s goal to have such situations

resol ved as soon as possi bl e.

Distilled to its essence then, (1) the collective bargaining
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agreenent applies only to the wages, hours, and worKking
condi tions of the enployees, (2) only grievances which involve
interpretation of the contract nmay be submtted to arbitration
and (3) the sole responsibility of the arbitrator is to
“interpret the neaning of the Articles of this Contract...”
Plaintiffs assert that because disability and other benefits
were, fromtine to time, part of the negotiations which
ultimately led to the various collective bargai ni ng agreenents
bet ween them those benefits are enconpassed under the agreenent
as “wages” and “working conditions.” Again, “whether or not a
di spute is arbitrable depends upon ‘the intent of the parties

regarding arbitration.”” Lukens Steel, 989 F.2d at 672 quoting

John F. Harkins Co. v. \Waldinger Corp., 796 F.2d 657, 660 (3d

Cir. 1986), cert. denied, 479 U S. 1059, 107 S.Ct. 939, 93
L. Ed. 2d 989 (1987). As we find the contract | anguage sonewhat
anbi guous in this regard, we |ook now to the evidence of the
parties’ bargaining history for evidence of their intent and to
ascertain whether or not disputes of this nature were neant to be
excluded fromarbitration

In so doing, it appears fromthe portions of the 1966-1999
negoti ati on summaries provided that the long termdisability
programwas first negotiated into the union contract in or around
1966 and that it was a bargaining point during various subsequent

negoti ati ons over the years. (Exhibit “B” to Plaintiffs’ Mtion

11



for Summary Judgnent, Deposition of James Ryan, pp. 25-26). It
further appears that in the intervening years, there was no

bar gai ni ng over whether or not long termdisability benefits
woul d continue to be part of the package of benefits offered to
uni on nmenbers, but only over the incone | evel of benefits and the
wai ting period which union nenbers had to endure before such
benefits coul d be awarded. (See Exhibits “H " “K'-“Q of
Plaintiff’s Exhibits in Support of Mtion for Summary Judgnent;
Exhibit “A” to Defendants’ Modtion for Summary Judgnent,
Deposition of Donald Markert, pp. 61, 166-167, 170-174, 179).

Al though there is sone overlap between the benefits available to
uni on nmenbers and non-bargai ni ng unit enpl oyees, not all of the
benefits provided to union nenbers are provided to non-union

enpl oyees. (Plaintiffs’ Exhibit “J,” Deposition of Barbara G

Mul I'in, p. 87). The Conpany further recogni zes that disputes
over disability incone benefits could be the proper subject of a
grievance under certain circunstances and if the procedural steps
satisfied, could be subject to arbitration. (Plaintiffs’ Exhibit
“B” pp. 82-83). On at |east one prior occasion, the Conpany has
agreed that the issue of whether the Conpany violated the
Disability I ncone Programwhen it refused to pay an enpl oyee
disability retirenment benefits was properly arbitrated.
(Plaintiffs’ Exhibit “U).

Def endants assert that because there is only a passing

12



reference to disability benefits in Article XI X, 83 of the CBA,
that we should adhere to the Third Crcuit’s holding in RCA

Corporation v. Local 241, International Federation of

Prof essi onal and Techni cal Engineers, 700 F.2d 921, 927 (3d G

1983). Specifically, the Court held in that case, that where a
benefits plan “fails to provide an independent basis for
mandatory arbitration,...” the “nmere nmentioning in the General
Agreenent is insufficient reason to construe [it] as part and

parcel of the general agreenent.” [In accord, Lauletta v.

Transworld Express, Inc., Cv. A No. 96-4098, 1998 U S. Dist.

LEXIS 17392 (E.D.Pa. COct. 29, 1998)(“Although the CBA refers to
the plan in various sections, none indicates that the parties
intended the adm nistration of the plan to be part of the CBA,
and thus subject to arbitration.”). While our review of the
contract al so discloses no | anguage specifically expressing an
intent to incorporate the Plan into the CBA, we neverthel ess
find, based on the bargaining history and deposition testinony
di scussed above, that sufficient evidence exists that the parties
did in fact intend to do so. For this reason and given the
absence of any other “forceful evidence” indicating that the
parties intended to exclude disputes of this nature fromthe
arbitral process, we find that the presunption of arbitrability
has not been overcone here.

We shall therefore grant the plaintiffs’ notion and deny

13



that of the defendants pursuant to the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STEELWORKERS OF AMERI CA, : CVIL ACTI ON

AFL-Cl O CLC and LEW S GRI FFI N,

GEORGE HEMVERT, GEORGE KEDDI E :

and JANI CE SCOTIT : NO. 05-CVv-0039
VS.

ROHM AND HAAS COVPANY, and ROHM

AND HAAS COVPANY HEALTH AND
WELFARE PLAN

ORDER

AND NOW this day of Septenber, 2006, upon
consideration of the Cross Mdtions for Summary Judgnment of the
Plaintiffs and the Defendants (Docunent Nos. 21, 22 and 24) and
for the reasons set forth in the precedi ng Menorandum Opi nion, it
is hereby ORDERED that the Plaintiffs’ Mtion is GRANTED,

Def endants’ Motion is DENIED and Judgnent is hereby entered in
favor of the Plaintiffs and agai nst Defendants as a matter of |aw

on Count | of Plaintiffs’ Conplaint.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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